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INTOXICATION DETERMINATION FOR LEGAL PURPOSES
 
Summary.  The proponent of this regulation is Department of Pathology.  Users are invited to send comments and suggested improvements directly to the proponent.
 
1.  PURPOSE.  To prescribe the policies and procedures governing the extraction of body fluids (blood or urine) to assist in the determination for legal purposes of intoxication or impairment due to alcohol or non-medically prescribed drugs. This regulation does not apply to extraction of body fluids for diagnostic reasons.
 
2.  REFERENCES.
     a.  Manual for Courts-Martial, United States, 1998.  Military Rule of Evidence 315(d) and Military Rule of Evidence 312 (d)
     b.  AR 40-2, Army Medical Treatment Facilities: General Administration
     c.  AR 40-330, Rates Codes, Expense and Performance Reporting Systems, Centralized Billing, and Medical Services Accounts
     d.  AR 190-5, Motor Vehicle Traffic Supervision, with Interim Change No. 101, and MEDCOM Suppl 1
     e.  AR 600-20, Army Command Policy
     f.  AR 600-85, Army Substance Abuse Program (ASAP), 1 Oct 01

     g.  MEDDAC Regulation Number 600-85, Alcohol and Drug Abuse Management
 

3.  RESPONSIBILITIES.

     a.  Personnel assigned to Martin Army Community Hospital (MACH) may receive requests for intoxication or impairment determinations from various sources, i.e., unit commanders, judges, magistrates, law enforcement officials, parents, etc.  Care providers at MACH must be cognizant of, and sensitive to, the medico-legal nature of intoxication or impairment determinations.  For this reason, care providers must assess each case carefully to ensure maximum protection of the rights of care recipients and full compliance with local, state, federal, and military law.
     b.  Soldiers.  When a physician at MACH suspects a soldier-patient of drug use or alcohol abuse, the following procedures will be strictly followed.  First, the suspecting physician will request the soldier’s consent to voluntarily provide a blood or urine specimen for testing to determine whether the soldier needs counseling, treatment, or rehabilitation in the ASAP Counseling Center.  Second, a physician may also request the soldier’s consent to blood or urine testing for any other valid medical purposes, such as providing emergency care due to an actual or possible drug or alcohol overdose.  Third, paragraphs 3-2b and 6-4a(3)&(5) of AR 600-85 indicates identification resulting from a soldier seeking emergency treatment for an actual or possible alcohol or drug overdose, not subsequent to a traffic accident or criminal offense, is considered to be a variation of volunteering and will be classified as self-referral.  In all other cases, soldiers brought to MACH for alcohol or drug identification will be referred to the ASAP Counseling Center, which in turn, will notify the respective unit commanders for appropriate action IAW the provisions of AR 600-85.  The ASAP Counseling Center personnel will be responsible for evaluating a soldier's use of non-medically prescribed drugs or substances, and providing recommendations to the unit commander.
     c.  Civilian Personnel.  Except for cases requiring emergency care, family members, DoD civilian employees, and retirees may be referred during duty hours to the Fort Benning Employee Assistance Program Coordinator (EAPC) for initial assessment and possible referral to the ASAP Counseling Center.  Civilian military healthcare beneficiaries may be referred directly to the ASAP Counseling Center for assessment by the electronic consultation system or DD Form 2161 (Referral for Civilian Medical Care). The Fort Benning EAPC operates directly under the authority and control of the Fort Benning Alcohol and Drug Control Officer (ADCO).  After duty hours, no specimen will be collected from a family member, DoD civilian employee, or retiree patient suspected of drug use, unless they expressly consent to the extraction of body fluids. (See guidance on procedures for suspected alcohol and drug overdose.) Otherwise, the person requesting the specimen collection must obtain a valid search warrant authorizing the involuntary taking of a blood specimen.  When parents request drug tests for their minor children, both the minor and the parent(s) must give permission for the test.  (Minors are defined as persons under the age of 18 unless emancipated.)  In instances where parents request drug testing and the minor child refuses consent voluntarily, a referral to the ASAP Counseling Center, Social Work Service, or Outpatient Mental Health Services will be made.
     d.  “Warrantless intrusions” are subject to close scrutiny by the courts; therefore, every attempt to secure the consent of the suspect or to obtain a search authorization from the magistrate or the soldier’s commander must be made.  Since medical personnel doing this procedure are not normally interrogating the patient or asking incriminating questions, the rights advisement of Article 31, UCMJ or the Fifth and Sixth Amendments is not necessary.

     e.  All suspects presenting to MACH will be escorted to the Emergency Room (ER) by Military Police (MP) or by the unit commander’s designee of the suspect’s equivalent grade or higher.

     f.  Patient Administration Division (PAD) is solely responsible for releasing results of any intoxication determination to non-MEDDAC personnel.

4.  PROCEDURES.

     a.  The Department of Pathology will draw ambulatory patients during normal duty

hours.  The Emergency Room is responsible for legal blood alcohol collection for all nonambulatory patients and after normal duty hours.
     b.  Complete a FB (MED) Form 327 (Appendix A).  The form 327 consists of the following parts:

          (1)  Section I - Patient Identification.  The patient’s full name and identifying information must be entered in this portion of the form.  If the patient is able and willing to sign, his/her signature will be inscribed once their decision to consent or not consent has been made.  The printed names and signatures of a witness and the requester will also be entered.
          (2)  Section II - Medical Examination.  Utilizing the checklist provided in this portion of the form, the attending physician will evaluate the patient and check the appropriate descriptions.  The “remarks” portion will be used to record any physical injury or other pertinent observations.  Additionally, in cases where the patient refuses to consent, comments reflecting this refusal will be inscribed to include a statement regarding the patient’s general condition and behavior.  After assessment by a physician, he/she will then print his/her name, grade, title, and properly sign and date the form.  No sample will be collected until 20 minutes have elapsed since the last reported or suspected consumption of alcohol.
          (3)  Section III - Chain of Custody.
          (a)  This section is used for whole blood determinations.  Specimens must be drawn in a vacutainer tube containing 100 mg of sodium fluoride (gray top).  Care must be taken to clean the venipuncture site without alcohol (use iodine, acetone or benzalknoium chloride).  The tube must be properly marked to identify the specimen with the patient’s name, complete social security number, and date.
          (b)  Whole blood specimens of at least 7cc must be sealed with sealing tape.  The initials of the person drawing the specimen must be written on the sealing tape.
          (c)  Custody of the specimen must be carefully documented from the time the specimen is collected until analysis is performed.  Each individual involved must sign and indicate date and time on the form both when receiving and relinquishing the specimen.  
          (4) Section IV - Laboratory Report.  Georgia state law requires that personnel performing blood alcohol intoxication determinations be registered with the state.  At MACH, only civilian employees within the Chemistry Section are registered with the state of Georgia to perform this procedure.  Medico-legal whole blood alcohol testing is done on Thursdays only.  For exceptions, contact the Chemistry Supervisor at 544-3336. Results will be annotated on the form when testing is completed
     c.  Consenting Suspects/Patients.  The procedures outlined in paragraphs 4.a., and

4.b. will be strictly followed in cases where a suspected person gives consent for the extraction of a blood specimen for alcohol intoxication/impairment determination.  Blood specimens drawn for diagnostic purposes, may also be used to form the basis for a finding of probable cause for further ASAP testing.  
     d.  Non-consenting Suspects/Patients.  There will be instances when a person suspected of alcohol abuse or drug use is not capable of voluntarily consenting to the extraction of his/her blood or urine due to the level of intoxication, impairment or grave injuries.  In these cases, a search authorization must be obtained from a competent authority.  Unit commanders may authorize such searches for soldiers assigned to their respective units.  The Military Magistrate is empowered to authorize searches of both civilian and military personnel suspected of committing offenses on Fort Benning, Georgia.  Prior to authorizing such searches, the competent authority must be satisfied that there is probable cause to authorize the search.  In all these instances, probable cause to extract body fluids exists when there is a reasonable belief the evidence sought is located within the person to be searched.  Determining probable cause is to be made by the unit commander (after consultation with a judge advocate) in advance of the arrival of the suspect or patient at MACH, whenever possible.  Only garrison ASAP personnel and Unit Prevention Leaders will collect non-diagnostic (i.e. forensic) urine specimens.  In all cases involving soldiers assigned to MEDDAC, physicians will contact the Medical Company Commander.   He/she will determine probable cause and authorize a “command-directed” blood or urine testing, if indicated.  
          (1) If an Active Duty (AD) service member does not grant consent, and efforts to obtain authorization from a service member’s commander prove unsuccessful due to his/her unavailability, the requesting official will contact SJA, Criminal Law Division, at 545-3185 during duty hours and speak with a trial counsel.  The trial counsel will coordinate with the Military Magistrate who will determine if probable cause exists to authorize the blood extraction.  Only after the Magistrate gives his/her authorization, can the hospital draw a blood sample to determine blood alcohol content for non-medical reasons.  All testing for determining impairment for illegal drug use will be referred to ASAP personnel who may be reached at 545-5880/4415.
          (2) If the patient is brought to the ER after duty hours, contact the Legal Duty Officer (LDO) at 575-8409.  After hearing all the facts, the LDO will contact the Military Magistrate for a probable cause determination and search authorization.  Once probable cause has been determined and the unit commander or magistrate has given approval, MACH staff may extract whole blood for alcohol intoxication/impairment determinations.
          (3) In any case involving a civilian, whole blood extraction may proceed if a search warrant exists and coordination has been made with SJA.  During duty hours, if alcohol is not suspected but use of illicit drug is, garrison ASAP personnel will collect urine samples for illegal drug analysis in accordance with AR 600-85.  After duty hours, the ADCO and NCOIC of the Biochemical Collection Point are listed as the POC for the installation Staff Duty Officer (SDO).
     e. The Intoxication/Blood Alcohol Determination: An FB (MED) Form 327 (Intoxication Determination) will be used to record all applicable information in documenting causes involving intoxication determinations.  Appendix B and Appendix C outline the steps for these procedures.

     f.  Civilians examined for an intoxication determination not normally authorized care in a military treatment facility will not be required to pay for services when a competent military authority requests the evaluation.  However, in cases where a civilian patient receives treatment for medical conditions in conjunction with this intoxication determination, payments will be accessed at the appropriate rate prescribed in AR 40-330.
     g.  The results of all intoxication determinations will be forwarded to PAD for release to proper authorities.  Staff members will not release the results of such testing to any other party.
FOR THE COMMANDER:
 
 
 
 


                                                                      DERICK B. ZIEGLER










          Lieutenant Colonel, MS









          Deputy Commander for Administration
 
 


[image: image1.png]



LOUIS J. SCHWARTZ

MAJ, MS

Chief, Information Management Division
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APPENDIX B
 
 
INTOXICATION DETERMINATION FOR
ACTIVE DUTY SERVICE MEMBERS FOR LEGAL PURPOSES
 

 



APPENDIX C

 

 

 

INTOXICATION DETERMINATION

NON-MILITARY PERSONNEL FOR LEGAL PURPOSES

 

 

 


Non-medically prescribed Drugs?


Unit ADCO collects Urine sample�
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Determination by Unit or MPs that probable cause exists �
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Service member injured/


can not collect urine�
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     �
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Alcohol Intoxication? 


SM taken to MACH ER�
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Does SM consent to phlebotomy?�
�






Properly completed


FB(MED)Form 327 �
�






no�
�






yes�
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Has probable cause been established through unit commander’s written order or through search warrant signed by Military Magistrate? (To obtain search warrant during duty hours, call 


Trial Counsel at 545-3185 or Legal Duty Officer after duty hours at 575-8409)�
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yes�
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no�
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Extract whole blood and generate chain of custody�
�






Properly complete 


FB (MED) Form 327�
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Whole blood may be 


taken involuntarily�
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DO NOT


PERFORM TEST�
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Determine if probable cause exists for alcohol or non-medically prescribed drugs�
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yes�
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Does individual consent


to specimen collection?�
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Obtain Search Warrant:


During duty hours, call Criminal 


Law Counsel (545-3185) 


After duty hours, call the 


Legal Duty Officer (LDO) at 575-8409. 


Has search warrant been obtained?�
�






yes�
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For alcohol determination,


complete FB (MED) Form 327�
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For intoxication due to non-medically prescribed drugs, call Post ASAP for urine collection�
�






yes�
�






no�
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Collect whole blood�
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Complete FB (MED) Form 327�
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DO NOT


PERFORM�
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Individual refuses phlebotomy


Despite valid search warrant�
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no�
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yes�
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Inform Hospital Commander and Trial Counsel or Legal Duty Officer (LDO)�
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no�
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Collect whole blood involuntarily�
�









This regulation supersedes MEDDAC Regulation 40-2, 20 March 2000
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